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 1 Introduction 
Jan Michiel Otto
1.1 Research in Libya: the Setting
This first chapter will explain how the ajidil research group has inter-
preted the initial request mentioned in the Preface. After an introduction of 
the setting and the research questions, the chapter will briefly discuss the 
theme of access to justice. Subsequently, it will introduce the six case stud-
ies, which constitute a major part of this project.
The choice of Libya as field location for a socio-legal research project 
was certainly a challenging one, for several reasons. From the outside Libya 
was considered an insecure, fragile state and thus a hard and risky place 
to do field research; besides, in the past decades international scholars 
had hardly been able to study Libya, so there was little by way of a knowl-
edge base in the international, English literature, and outside of Libya not 
much was known either about the domestic knowledge base or about the 
research capacity in Libya for this type of socio-legal research.
The security situation would have its impact our subsequent research 
project. In the event we had to cancel, we did indeed cancel fieldwork 
plans, certain trips and meetings, which caused considerable uncertain-
ties and delays. Throughout the duration of the project, Western govern-
ments including that of the Netherlands advised strongly against travel to 
Libya, especially to Benghazi. The ajidil team was nevertheless able on the 
basis of its own assessments to overcome these challenges, and could work 
steadily towards fulfilling the aims of the research, both in Benghazi and in 
Tripoli. For the time being, the vvi researchers have been mainly confined 
to working in these cities.
From an international academic perspective, Libya is an under-
researched country. At least until 2011 not many foreign scholars had been 
able to do any serious work on law, governance and society in Libya. The 
few, well-known exceptions include Hüsken (2009), Joffé and Paoletti 
(2011), Layish (2006), Pargeter (2008), St John (2011), and Vandewalle (2006). 
During Gaddafi’s rule (1969-2011) Libya seemed rather isolated from the rest 
of the world: ideologically, politically, and scientifically.
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In reality, at Libyan universities, there are many scholars who have done 
their PhD research abroad. Legal scholars have often been to Egypt and 
France, the “centres of radiation,” to use this comparative law terminology, 
from where much of Libya’s law was imported during the early 1950s. Some 
legal scholars have done their PhDs in the uk. For Master and Doctoral 
degrees in the social sciences Libyan academics have often studied in the 
uk, the usa, or Egypt. Some of those scholars have also occasionally pub-
lished in English. An institute like the brcc/bu has a considerable amount 
of experience with policy-oriented multidisciplinary research (see 12.6).
 
Since the Arab Spring, the annual rankings of fragile states by the interna-
tional magazine Foreign Policy have included Libya and Egypt. Fragility in 
Libya has been manifested in serious and continuing violence, major con-
flicts and social cleavages, strongly perceived injustices, and weakness of 
state institutions who were supposed to respond to these problems. 
After the armed struggle between revolutionaries and Gaddafi forces 
came to a formal end in October 2011, many groups decided to remain 
armed, allegedly to exert pressure on the government so that it would “ful-
fil the promises of the revolution.” Many bigger and smaller incidents – lay-
ing siege to parliament and ministries; seizing oilfields and airports; the 
killing of us ambassador Stevens and three other staff in Benghazi; bomb 
attacks; assassinations, kidnappings, imprisonments and torture – have 
demonstrated that the new government has not yet been able to regain the 
monopoly on the legitimate use of violence.
Injustices are strongly felt by groups who had fallen victim to the 
Gaddafi regime, as well as groups – often those regarded as Gaddafi loyal-
ists – who were treated badly during the uprising. In response, the Libyan 
government, with the assistance of the United Nations Support Mission 
in Libya, have developed policies and law for transitional justice. This 
includes an Integrity Commission, which in 2012 began to vet people occu-
pying or nominated for higher positions in state institutions. In May 2013 a 
highly contested Political Isolation Law was enacted for the same purpose.
Under Gaddafi most state institutions in Libya had been neglected. They 
were tasked with carrying out policies inspired by Green Book ideology, a 
unique mix of Arab socialism of the 1960s, elements of religion and domes-
tic culture, various other ideologies, Gaddafi’s personal thought, and totali-
tarian indoctrination. Much of the economy was nationalised and bureau-
cratised. Administrative practices and procedures are still known to be 
cumbersome, and marked by nepotism. So, the public administration, the 
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police, and the army which the new Libya has inherited from Gaddafi are to 
be reconstructed.
Since the 17th February Revolution 1 Libya’s fragility has been a cause of 
concern for both its national government and the international commu-
nity. It has also been for the tens of thousands of justice seekers across 
Libya, who on a daily basis are trying to resolve their serious problems and 
to find satisfactory solutions to their grievances.
1.2 Research Questions
The ajidil group found that to be practically relevant, the research had in 
the first place to address the real life problems of people in Libya. 2 Thus the 
research group opted for a socio-legal perspective in which people’s jus-
tice-related concerns, and their searches for justice take centre stage. Such 
searches for justice may or may not lead them to the realms of law and 
state institutions. Given the weaknesses of the state, non-state norms and 
justice, provided by tribal and religious authorities or revolutionary groups, 
could also be relevant. 
These assumptions led to the following initial research questions.
1. Which are major justice-related concerns that Libyan people are facing 
today, after 42 years of Gaddafi’s rule?
2. What are the strategies and practices by which Libyan justice seekers try to 
solve their potentially legal problems?
3. How do the legal and administrative institutions of the Libyan state 
respond, and are those responses deemed satisfactory?
4. What are the roles of non-state norms and mechanisms, notably of a 
religious and customary nature, in processes of justice seeking in Libya?
5. How is Libya’s justice system affected by wider governance issues? 
1	 The	uprising	against	Gaddafi	began	in	Benghazi	with	a	Day	of	Rage,	a	big	demonstration	against	the	regime,		
planned	on	Thursday	17	February	2011.	It	was	the	anniversary	of	demonstrations	that	had	been	held	on	
17	February	2006,	during	which	the	police	had	fired	and	killed	11	demonstrators.
2	 For	an	informative	overview	of	concerns	of	the	Libyan	people	in	the	aftermath	of	the	uprising	against	Gaddafi	
see	Hilsum	(2012).
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1.3 Access to Justice: International Practices and Academic 
Research 
1.3.1	 A	new	trend
The research group’s focus on access to justice also fits in with the recent 
concerns of policy-makers and practitioners. International assistance pro-
grammes in the area of rule of law and justice have rapidly expanded since 
the early 1990s (see 12.1). After an initial emphasis on projects for drafting 
legislation, the focus shifted to capacity building and strengthening of legal 
institutions. This meant in practice that many ministries of justice, courts 
and public prosecution authorities and their staff were trained and advised 
with the assistance of colleagues and consultants from abroad. In the early 
2000s critical voices increasingly claimed that the programmes’ focus on 
the providers of justice had in fact neglected “the demand side,” and that if 
justice was ever to prevail in the recipient countries, much more work had 
to be done on improving access to justice and legal empowerment of the 
poor (Golub 2003).
Hence, from the mid-2000s, social scientists were approached to join 
rule of law projects initiated by international donors, which hitherto had 
mainly been staffed by lawyers. Donors developed an interest in collabo-
rating with legal anthropologists and other socio-legal researchers. Good 
examples are found in the World Bank’s Justice for the Poor programmes 
and the undp Programme on Legal Empowerment and Assistance of the 
Disadvantaged (lead) in Indonesia, which in 2006 established collabora-
tion with vvi to carry out joint research on access to justice. This collabo-
ration resulted in a series of case studies published in 2010 (Bedner and Vel 
2010). These case studies and the concepts and methodology used were a 
useful point of reference at the outset of the ajidil project. For a definition 
of access to justice which served as a point of departure of these case stud-
ies, see box 1.
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According	to	Bedner	and	Vel	(2010),	access	to	justice	exists	if:
 – people, notably poor and disadvantaged,
 – suffering from injustices,
 – have the ability,
 – to make their grievances be listened to,
 – and to obtain proper treatment of their grievances,
 – by state or non-state institutions,
 – leading to redress of those injustices,
 – on the basis of rules or principles of state law, religious law or customary law,
 – in accordance with the rule of law.
The theoretical basis for both the Indonesia studies and for the ajidil proj-
ect research goes back to the seminal work on transformation of disputes 
by Felstiner et al. (1980-81). This article, which systematically looks at dis-
putes from a justice seeker’s perspective, stems from a sociology of law tra-
dition originating in the usa. The ajidil project also builds on a parallel 
academic development in which jurists and legal anthropologists doing 
research in Africa and Asia developed detailed descriptions and solid anal-
yses of customary practices of dispute settlement, notably on property 
rights.
Other sources of conceptual inspiration include studies of women’s 
rights and courts in Arab states (Welchman 2007; Carlisle 2007a, 2007b, 
2008). In the adjacent domain of studies of Sharia and national law, ajidil 
could draw upon Libyan research on Sharia and fiqh-based legal reasoning 
(Ibrahim 2008) as well as comparative research on the position of Sharia in 
national legal systems (Otto 2010).
As far as the Libyan legal system is concerned, the Libyan ajidil team 
members had access to a wide range of legal sources and literature in 
Arabic. PhD theses on Libyan law are also frequently written in French, but 
we could rarely find PhD theses on Libyan law in English. The PhD the-
sis of Algheitta (2011) on human rights and criminal justice, in English, pro-
vided the author with a solid basis for undertaking one of the case studies 
(see Chapter 6).
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1.4 Case Studies
1.4.1	 Two	types	of	case	studies
Adopting an access to justice perspective helped to keep ajidil’s feet on the 
ground. Our research questions guaranteed that domestic social and legal 
realities would guide the researchers rather than abstract assumptions. It 
was decided to first tackle the questions by carrying out a number of sepa-
rate case studies, of two types. The first type would follow particular justice 
seekers who were seeking remedies for a particular injustice inflicted upon 
them. The second type would start on the other side, namely exploring the 
role of a particular legal institution.
Some case studies were to be conducted in Tripoli in Libya’s western 
region, and the others in Benghazi in the eastern region. The findings of 
these case studies would give us our first qualitative insights into whether 
and how on the ground justice can be achieved or not. The findings would 
also lead us to topics and questions for other case studies. The selection of 
cases was done by the ajidil team, primarily on the basis of what Libyan 
researchers felt was found most relevant to Libyan society.
We have used the term “case study” in a loose way. We intended to collect 
cases of justice seeking, following the actions and encounters of a particu-
lar justice seeker trying to find a remedy to a perceived injustice. During the 
course of the research, it was decided that a “case” could also be concerned 
with a group, even a large group, of justice seekers. 
This focus on “cases” distinguishes our approach from the typical legal 
treatise analysing legislation and or case law in a distinct area of law, such 
as constitutional law or commercial law. It also distinguishes our approach 
from the quantitative survey type of social science research. 
1.4.2	 Case	studies	focusing	on	legal	institutions
The first three of the resulting case studies focus on the work of legal insti-
tutions. The first case discusses the people’s lawyers (see Chapter 5), a 
branch of the judicial system providing free legal representation to litigants 
in court.	3 The people’s lawyers elicit both strong support and vocal detrac-
3	 Formally,	the	term	“people’s	lawyers”	was	recently	replaced	with	“public	lawyers,”	according	to	Law	14/2013.
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tion in Libya. Criticism concentrates on their perceived lack of indepen-
dence and incompetence, while proponents emphasise their indispens-
able role in the judicial system, notably the assistance they provide to the 
underprivileged. If a future policy regarding this institution is to be knowl-
edge based, the bases of these entrenched arguments should be analysed. 
The second case study makes defence lawyers in criminal trials its 
object of study (see Chapter 6). Apart from the constraints of criminal jus-
tice due to the volatile security situation (see 2.3.1) there are also struc-
tural concerns about the operation of the criminal process. These concerns 
include the imbalance of power between police and prosecution on the 
one hand, and suspect and defence lawyers on the other. The study focuses 
notably on the obstacles these lawyers encounter during their involvement 
in criminal trials. It highlights the strengths and weaknesses of the criminal 
justice system when dealing with “ordinary” cases affecting communities, 
such as theft, assault, or imputable traffic offences.
The third case study on legal institutions is a description of a day in a 
family court of first instance in Tripoli (see Chapter 7). The family circuit 
has perhaps been the part of the Libyan courts that has been least affected 
by the transition in terms of their activity. These courts have remained busy 
throughout the post-revolutionary period as a forum in which domestic 
and social tensions are played out. They are consequently sites in which 
some basic rights and obligations of women and men – to marry, within 
marriage and after divorce – are adjudicated and negotiated. The capacity 
of the legal system to address family court litigants’ claims is therefore cru-
cial to issues of gender justice.
1.4.3	 Case	studies	focusing	on	justice	seekers’	perspectives
The two following case studies discuss how justice seekers have responded 
to injustices done to them during the Gaddafi regime. Both reflect their 
sense of exclusion from the judicial system before the revolution as well as 
in its aftermath. 
The after-effects of Law 4/1978, which expropriated and redistrib-
uted large amounts of property during the height of Gaddafi’s social-
ist policies of nationalisation, have been an enormous challenge to the 
National Transitional Council (ntc) and subsequent national government 
(see Chapter 8). Former property owners have been attempting to regain 
ownership of their lost property for decades and in fact the Gaddafi regime 
already made some concessions to their grievances. The success of the 
revolution has improved the chances of having these grievances heard. 
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Nevertheless, it is a source of frustration to former owners that having their 
claims followed through is proving difficult. Many of them are still waiting 
for property to be returned.
The fifth case study discusses another group of claimants, namely men 
who were unlawfully detained in the 1980s on suspicion of being politi-
cal opponents of the Gaddafi regime (see Chapter 9). All of these men were 
subjected to cruel and degrading treatment – including torture and a lack 
of medical care – during periods of imprisonment lasting from four to 
eleven years. The Gaddafi regime to some extent acknowledged its policy of 
unlawful detentions and attempted to mollify claimants by offering some 
financial compensation, albeit with no official admission of responsibility. 
Since the revolution these claimants have been pressing for full acknowl-
edgement of their experiences and, in some cases, higher compensation. 
However, as events have moved on under the transitional and subsequent 
democratic government, they have had difficulty having their renewed 
claims recognised.
The sixth and final case study is an exploration of justice seeking by the 
families of the victims of the Abu Salim massacre of 1996 (see Chapter 10). 
This event in which an estimated 1,286 prisoners were gunned down, 
has become powerfully symbolic of the atrocities of the Gaddafi regime, 
and justice seeking for these victims triggered the start of the 2011 upris-
ing (Hilsum 2012, 7-46; Pargeter 2012, 170). The chapter analyses the way in 
which the former regime attempted to deal with the pressure that had been 
mounting for years. This was initially done by denial of reports of this mas-
sacre, followed by a partial admission that men had been killed, and subse-
quently by offers of compensation. In order to solve the problem the state 
put pressure on the families to accept reconcilliation by instrumentalising 
the importance of tribal authority.
1.5 A Note on Language, Case Study Methods and Surveys
1.5.1	 Language	and	case	study	methods
The research itself was largely conducted in Arabic; the vvi field researcher 
had conducted previous socio-legal research in Arabic, in Syria and Egypt, 
and used both English and Arabic during her fieldwork. The Dutch proj-
ect leader had learned Egyptian Arabic during his field research in 1979-1981 
and, although no longer fluent, could consequently benefit from his resid-
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ual knowledge of basic Arabic. Most Libyan members of the ajidil research 
group could express themselves well in English. The ability to switch 
between Arabic and English undoubtedly eased interactions among the 
researchers and between the foreign researchers and their respondents.
The ajidil group’s approach to researching the cases studies was qual-
itative and based on collection of primary data in the field. The research-
ers slightly differed in their approaches to the research for their case stud-
ies, but, generally speaking, the research included interviews, observa-
tion of the work of the courts and legal professionals, media analysis, and 
examination of legislation, case files and draft laws. This work took time. 
Interviews could not always be arranged speedily and entrance into some 
institutions had to be discussed before it was agreed upon. Occasionally, 
potential interlocutors could not commit themselves to a meeting. It 
should be noted that all names of respondents used in the case studies are 
pseudonyms. 
The case studies were perhaps also a bold experiment in transgressing 
disciplinary boundaries. Until recently, it would have been rather unlikely 
to see Libyan jurists committing themselves to social science research and 
social scientists taking a research interest in justice issues and the func-
tioning of the legal system. Now, socio-legal studies as a sub-discipline has 
something to offer to both.
The outcomes suggest that there is much to be gained from joint 
Libyan-international research adopting a qualitative, socio-legal approach 
towards the wide range of potentially legal problems experienced by 
Libyans during transition from dictatorship to established democracy. 
Furthermore, the ajidil research group intends to use the outcomes of its 
case studies for the development of a national survey on access to justice 
and for further research on institutional development and governance. 
1.5.2	 National	Access	to	Justice	Survey	(NAJS)
Stimulated both by the expertise of Dr Fathi Ali of brcc/bu as principal 
investigator of several quantitative research projects and national surveys 
in Libya, and by Dutch and British experiences with the so-called “Paths 
to Justice” surveys, the research group decided to explore options for a 
national survey on access to justice (see 11.2). The questions of this national 
survey would very much follow the basic questions of the ajidil project. 
Initially the najs was conceived as part of the one-year The Hague-funded 
academic research project. However, gradually the importance of such a 
survey for Libya made it desirable to develop it rather as a project funded 
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and supported by the Libyan government. Substance-wise, the ajidil team 
has remained very much involved. At the time of writing, several inter-
views and focus group discussions have been conducted to collect addi-
tional data, in order to be able to decide on a proper format and the con-
tent of the survey questionnaires (see Chapter 11). By including in the focus 
groups Libyans of different age, gender, and socio-economic background, 
and potential justice seekers as well as justice providers, the ajidil proj-
ect wants to adapt the “Paths to Justice” questionnaires so that they are 
attuned to the voices of the Libyan people and justice practitioners.
1.5.3	 Libya	Governance	Survey	(LGS)
In addition, the ajidil research group has made plans for a separate gover-
nance survey, to answer research question 5 (see 1.2). Göran Hyden (et al. 
2004), the lead researcher of a comparative governance research project by 
the United Nations University, advised the research group on its applica-
tion in the case of Libya.
For the governance survey Dr Amal Obeidi from Benghazi University 
selected a sample of around 120 well-informed persons from government, 
political society, civil society, economic society, the bureaucracy, judiciary, 
and from other spheres including the security forces, media, clergy, and 
traditional authorities. At the time of writing, the findings of this survey are 
still being analysed and not yet ready for publication.
1.6 This Report
The report consists of three parts: chapters 1 to 4 form the introductory Part 
i, Part ii contains six case studies in the chapters 5 to 10, and the concluding 
part iii can be found in chapters 11 to 13.
This first chapter is followed by Chapter 2, which outlines recent devel-
opments in Libya, major opportunities and constraints that Libya is fac-
ing with regard to addressing its justice concerns. Chapter 3 then discusses 
how organisations which form part of the international community – be it 
multilateral, national or non-governmental – have assessed the needs of 
the justice sector in Libya. Chapter 4 discusses how the Libyan Supreme 
Court has used its power of constitutional review over time, in particular 
to rule about the application of Sharia-based law. In doing so it provides 
many insights into the history, the sources and complexity of Libya’s legal 
system. Chapters 5 to 10, as said, present short versions of the six case stud-
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ies discussed above. Chapter 11 explains how a National Survey on Access to 
Justice is planned, and presents some preliminary results from preparatory 
interviews and focus group discussions, in which inhabitants of the two 
main cities tell about their justice concerns. Chapter 12 of the report, tak-
ing again an international perspective, outlines how and why this project’s 
responsibility to learn-approach may provide a positive answer to prob-
lematic developments in international legal assistance. Chapter 13, finally, 
summarises the main findings of this research after nine months, providing 
a first set of answers to the project’s research questions.
In addition, the report contains five annexes authored by members of 
the research group about the following subjects: an overview of Libya’s judi-
cial organisation; an introduction to the role of the tribe in Libya; an assess-
ment of the negative impact of insecurity on justice seeking, illustrated by 
the case of the killing of Abdul Fatah Younis, the late commander of the rev-
olutionary army; a short chronology of the formation and activities of the 
ajidil research group; and a set of initial policy suggestions based on the 
preliminary conclusions as found in Chapter 13.	4
4	 It	should	be	noted	that	this	is	a	research	report	and	not	an	academic	book	publication;	as	such	referencing	and	
footnoting	are	limited.
